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DECI SI ON AND ORDER AWARDI NG BENEFI TS

This is a claimfor benefits under the Longshore and Harbor
Wor kers’ Conpensation Act, as anended, 33 U S.C. § 901, et seaq.,
(herein the Act), brought by Jack E. Sleppy (d ainmnt) against
El ectric Boat Corporation (Enployer).

The issues raised by the parties could not be resolved
admnistratively and the matter was referred to the Ofice of
Adm ni strative Law Judges for hearing. Pursuant thereto, Notice of
Hearing was i ssued scheduling a formal hearing on July 30, 2002, in
New London, Connecti cut. Al parties were afforded a ful
opportunity to adduce testinony, offer docunentary evidence and
submt post-hearing briefs. Caimnt offered 12 exhi bits, Enpl oyer
proffered 9 exhibits which were admtted into evidence along with
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1 Joint Exhibits.? This decision is based upon a full
consideration of the entire record.?

A post-hearing brief was received fromEnpl oyer on Oct ober 30,

2002. Based upon the stipulations of Counsel, the evidence
i ntroduced, mny observations of the deneanor of the w tness, and
having considered the argunents presented, | make the follow ng

Fi ndi ngs of Fact, Concl usions of Law and Order.
. STI PULATI ONS

At the comencenent of the hearing, the parties stipulated
(JX-1), and | find:

1. The date of alleged injury is July 12, 2001.

2. That there existed an employee-employer relationship at
the time of the accident/injury.

3. That the Employer was notified of the accident/injury on
July 19, 2001.

4. That Employer/Carrier filed a Notice of Controversion on
July 25, 2001.

5. That an informal conference before the District Director
was held on February 27, 2002.

6. That Claimant’s average weekly wage at the time of injury
was $682.77.
1. | SSUES
The unresol ved issues presented by the parties are:

1. Causation; fact of injury.

! Claimant’s exhibits 2, 9, and 10 were offered but ruling
was reserved pending an evaluation of their admissibility under a
Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579, 113
S.Ct. 2786 (1993) analysis. (Tr. 8). See infra, n. 15
(providing final determination of Daubert issue). In addition,
receipt of Employer’s exhibits 8 and 9 into evidence was reserved
pending the deposition of Dr. Austin. (Tr. 11).

2 References to the transcript and exhibits are as foll ows:
Transcript: Tr. ; Claimant’ s Exhibits: CX- ;. Enpl oyer
Exhi bits: EX- ; and Joint Exhibit: JX- :



2. The nature and extent of Claimant’s disability.
I11. STATEMENT OF THE CASE
The Testinoni al Evi dence
Cl ai mant

At the time of the hearing, Caimnt was 54 years old and
enpl oyed at Enployer’s Quonset Point facility as an outside
machi ni st . (Tr. 14, 22-23). He has worked for Enployer since
January 1990. (Tr. 23). Cdaimant was laid off in August 1996 and
rehired in April 1998. (Tr. 15). Before being laid off in 1996,
Claimant worked at Enployer’'s Goton facility and perforned
essentially the sanme duties he perforns today. (Tr. 25).

Cl ai mant works i n building 2003 at the Quonset Point facility.
He describes this building as large, covering approximtely 5
acres. Claimant relates the main task of the Quonset Point
facility is the manufacture of submarine sections which are
eventual ly shipped to other facilities for final assenbly. (Tr.
25).

Claimant’s duties include |ayout of conponents and
installation and renoval of various shipboard conponents. He
testified conmponent | ayout is atedious task requiring reference to
bl ueprints, lay out of holes, drilling, and welding. In the course

of performng his duties, Cainmnt uses different types of tools
sone of which are air-fed vibratory tools.® He testified, while
working at the Goton facility, he used air grinders, electric
drills, hydraulic drills, burning machi nes, and inpact guns. (Tr.
23-24). The day before the formal hearing, Caimnt worked at the
Quonset Point facility in a confined space (“belly of a boat”)
installing fitted pins. He used air tools, a buffer and grinder,
to make a hole a specific dianmeter. (Tr. 26).

Cl ai mant offered a detail ed description of the nmechanics of an
i npact gun. He described themas simlar to a jack-hamer used to
break concrete. The main difference being instead of the machine’s
wei ght resting on the ground, he is required to hold the machine in
positions, sonetines overhead, where the weight of the machi ne and
vibration is concentrated in his hands and arnms. (Tr. 23-24, 43).

3 Caimant testified his use of air-fed vibratory tools
vari es; some days not using themat all and other days using them
5 out of 8 hours.



4

On cross-exam nation, Caimant stated the inpact guns used in a
shipyard were not |like the “toy” ones used to renbve tires in an
aut onobi | e garage. He explained shipyard inpact guns weigh 30 to
35 pounds and installed bolts 4 to 5 inches in dianeter. (Tr. 42-
43).

Claimant testified approximtely three years ago he began to
experience hand problens. Specifically, his hands woul d get cold
and on occasion cranp. On cross-exam nation, he described his
synptomatology simlar to when he was a child and engaged in
snowbal | fights w thout gloves causing his hands to ache. (Tr.
40). He states his wife conplains about how cold his hands are and
rem nded Enployer’s counsel that during his deposition counse
acknow edged C ai mant’s hands were cold. (Tr. 28-29). Anusingly,
Enpl oyer’ s counsel noted he shook C ai mant’s hands today and they
were warm (Tr. 44).

Initially, Caimnt noticed his hand problemwhile riding his
nmotorcycle. H's hands would cranp making it difficult to use the
bi ke’s clutch or brake levers. Eventually, Caimnt disposed of
hi s notorcycl e because he was concerned, if he faced an energency
while riding, his hands mght fail. (Tr. 26-27). C ai mant
testified his hand problem affects him at hone and at work.
Specifically, he may have difficulty holding the reins while riding
a horse, steering a car, cutting a steak, holding a dinner plate,
or performng a task at work. Claimant stated the cranping does
not happen all the tinme and in sone part is related to the type of
tool and length of tinme used, but there is no set pattern. (Tr.
36-38, 41). For exanple, he related the day before the fornal
hearing he worked w thout any hand cranping. (Tr. 36-37).
Claimant testified when he does experience cranping at work, if he
catches it soon enough, he can flex his hand and work the cranp
out. (Tr. 28, 39).

Claimant testified he did not report his hand problemto the
di spensary at the Quonset Point facility because he did not think
it was out of the “nornf. He felt it was normal because a | ot of
hi s co- enpl oyees have the sane type of problem C ai mant expl ai ned
it was not until his hand problemstarted occurring nore frequently
and becane nore severe that he realized he m ght have sone sort of
significant problem (Tr. 27). On cross-exam nation, C aimant
admtted “putting in” a claimon July 12, 2001. He stated no
specific work incident occurred that day, but feels his hand
probl em devel oped gradual ly over tinme. (Tr. 38-39). d ainmant has
not | ost any tinme fromwork because of his hand problem (Tr. 35).
He explained he could not afford to give up a $20 an hour job
(Tr. 43).
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I n August 2001, Enpl oyer had d ai mant eval uated by Dr. Arnol d-
Peter C. Weiss. (Tr. 33; EX-4, p. 1). Cl ai mant conpl ains Dr.
Weiss took no history and did not question him concerning his
synptons. He stated Dr. Wiss's entire exam nation took all of 4
or 5 mnutes and it seenmed to himhis elevator ride to Dr. Wiss's

office was | onger. Claimant testified Dr. Wiss's exam nation
consi sted of squeezing his hands for grip strength and tapping the
inside of his wist. Caimnt believes he “nessed up” when Dr.

Wei ss questioned hi mconcerni ng whet her he experi enced pai n because
when Dr. Weiss tapped his wist his response was he did not have
any pain. CCaimant qualified this answer stating when he answered
Dr. Wiss he was conparing his pain to painful events |ike an
abscessed tooth, kidney stones, or a herniated disc. He testified

the tap was unconfortable, |ike a pinprick or prickle sensation up
and down. In addition, Caimant stated Dr. Wiss m sconstrued
t hi ngs he said. He contends Dr. Wiss noted that he used a

chai nsaw extensi vely when all he told hi mwas he cut down three or
four small trees in the last nunber of years.* (Tr. 33-35).

I n Sept enber 2001, C aimant was referred, by his attorney, to
Dr. S. Pearce Browning, Il1l1. (Tr. 29; CX-2, p. 1). He testified
Dr. Browni ng spent about an hour with him during which tinme Dr.
Browning took a history and perforned a thorough exam nation.
Cl ai mant stated Dr. Browni ng questi oned hi mabout his job, his hand
probl em and instances which caused himto seek nedical help. He
i ndicated Dr. Browning checked his reflexes, perfornmed a sensory
exam nation, tested grip strength, took finger tenperature
measurenents and drew blood. Dr. Browning also referred C ai mant
for neurol ogi cal and vascul ar evaluations. (Tr. 29-31).

Dr. Anthony G Alessi perforned Caimnt’s neurol ogical
eval uation in Cctober 2001. (CX-4, p. 1). dainmant renenbers the
neurol ogical testing as being electric shocks. (Tr. 31).
Cl ai mant’ s vascul ar eval uati on was perforned by Vascul ar Associ at es
in Novenmber 2001. (CX-5, p. 1). daimant testified upon arriving
at Vascul ar Associates’s office he waited in their waiting roomfor
approximately a half-hour to forty-five mnutes. C ai mant
estimates the testing, which was perfornmed by a technician, also
t ook about the sanme anmpbunt of tinme. He testified he never saw a
physi cian at Vascul ar Associ ates, but the technician reported he
definitely had a problem (Tr. 31-32).

“ Caimant testified Dr. Wiss took no history (Tr. 33);
however, C aimant takes issue with what woul d appear to be an
attenpt by Dr. Weiss to obtain a history. (Tr. 34-35). Dr.
Weiss’'s records reflect Claimant “is very active working at hone
and uses a chain saw and weedwacker on a fairly comon basis.”
(EX-4, p. 1).
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After conmpleting the neurol ogi cal and vascul ar eval uati ons,
Claimant returned to Dr. Browning. He stated Dr. Browning' s
consultation | asted approxi mately an hour. Caimant testified Dr.
Browning took his tine, went over his test results and expl ai ned
his condition in detail. (Tr. 32-33).

The Medi cal Evi dence
Ar nol d- Peter Weiss, M D.

Dr. Wiss is a board-certified hand surgeon. He is also the
di rector of the Hand Surgery fell owship at Brown University were he
t eaches hand surgery to nedi cal students and residents. Dr. Wiss
performed an “I ndependent Medi cal Eval uation” of C ai mant on August
16, 2001. (EX-4, p. 1; EX-5, pp. 4-5).

Dr. Weiss obtained historical informati on concerning
Claimant’s work and honme activities. Claimant related over the
past several years he had experienced cranping in both hands and
col dness and occasi onal nunbness in his fingers. Dr. Wiss noted
Claimant’s range of notion of his wist to be normal bilaterally
and no hand nuscul ature atrophy, fasiculations, or cranping. Dr.
Weiss perforned Phalen’s and Tinel's test both of which were
negative, bilaterally. Dr. Wiss noted d ai mant showed no digital
evi dence of vascul ar changes and observed nail bed bl ood flowto be
good. However, Dr. Wiss did not perform or order any objective
di agnostic test. (EX-4, pp. 1-2).

Dr. Wiss's diagnosis was “focal dystonia bilateral hands”.
Dr. Weiss stated the etiology of Claimant’s focal dystonia
(witer’s cranp) was uncl ear and he could not relate “to a probable
degree of nmedical certainty” Claimant’s synptons to his on-the-job
work activities. He opined Caimant exhibited no evidence of
carpal tunnel syndrone. Despite the lack of any evidence of
Raynaud’ s phenonenon, Dr. Wiss felt daimant mght have sone
underlying Raynaud’s phenonenon because of his conplaint of
coolness in the wwnter. He did not assign work restrictions and
returned Caimant to his customary work activities. (EX-4, p. 2).

Dr. Weiss was deposed on June 12, 2002. (EX-5, p. 1). He
testified focal dystonia was a description rather than a clear
entity and was associated with patients who have cranpi ng w t hout
any specific cause. (EX-5, p. 10). On cross-exam nation, Dr.
Weiss admtted working with one’s hands could contribute to the
onset of focal dystonia and it would not surprise himif work
aggravated the condition. |In addition, Dr. Wiss acknow edged he
had patients who appeared to suffer wth focal dystonia on a
per manent basis. (EX-5, pp. 17-18). Dr. Weiss described Raynaud’' s
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phenonmenon as a spasmof digital or sonetines | arger arteries which
causes the fingers to mainly go white. He stated Raynaud’s
phenomenon could be the result of cold, vibratory stress or
neither. (EX-5, p. 14).

Dr. Weiss testified his August 2001 diagnosis was to a
reasonable degree of medical certainty at the time. He further
opined to the same degree of medical certainty that Claimant’s
focal dystonia was not casually related to nor aggravated,
exacerbated, or accelerated by his work activities with Employer.
(EX-5, pp. 10-11). However, after reviewing Claimant’s October
2001 electromyography test (EMG) he would now include a diagnosis
of “peripheral neuropathy, mononeuropathy of multiple nerves” with
some impairment which he opined was related to Claimant’s work
activity. (EX-5, pp- 11-12). Dr. Welss’s opinion was Claimant’s
neurological impairment with respect to numbness and tingling was
4% of the right and left hand using the AMA Guidelines, Fifth
edition.?® (EX-5, pp. 12, 15). Finally, Dr. Welss was not
impressed with Claimant’s November 2001 wvascular studies. He
testified the vascular studies were not “terribly meaningful” and
an impairment was not indicated based solely on vasospasm of the
hand. (EX-5, pp. 15-20).

S. Pearce Browning, 111, MD.

Dr. Br owni ng, a board-certified ort hopedi c sur geon
specializing in hand practice, exam ned Cl ai mant on Septenber 19,
2001. Dr. Browning questioned Caimant concerning his work
hi st ory. Claimant related he worked for a grocery store as a

produce manager, served in the United States Navy as a Machi ni st
Mate, and was enployed as a mllwight in a foundry. He stated
whi | e working at the foundry he sustained an injury to his neck and
was treated conservatively. Cl ai mant explained he injured his
cervical spine when a 1,600 Ib nold, being Iift by a crane, began
to swing out of control and he grabbed the nold and pulled hard to
regain control. (CX-2, p. 2). Caimant reported he did not begin
to use air driven tools until he started working for Enployer.
(CX-2, pp. 1-2; CX-9, p. 6). Cdaimant told Dr. Browni ng he began
wor ki ng at Enployer’s Goton facility in 1990, was laid off for a
period, and rehired at Enployer’s Quonset Point facility in 1998.

> Dr. Weiss disagreed with Dr. Browning' s inpairnent rating
of 40% for the right hand and 35%for the left hand testifying he
never gives ratings that high except on patients who have
sustained nassive injury to the hands or severe trauna. He
opined Dr. Browning s ratings were not based on reality. (EX5,
p. 13; CX-2, p. 5).
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He related to Dr. Browning his duties with Enployer require
extensive use of air-driven vibratory tools. (CX-2, p. 1).

During this visit Caimnt conplained of pain, cranping,
nunbness, tingling, and paresthesias. Caimant also related his
synpt ons were aggravated by vibration and cold. (CX-2, p. 2; CX-9,
p. 7). Dr. Browning' s physical exam nation consisted primarily of
a cervical range of notion evaluation, grip strength testing, upper
extremty orthopedic and neurol ogical t est s, and finger
tenperature nmeasurenents. Dr. Browning al so obtained cervical and
bilateral knee x-rays and drew Clainmant’s blood for analysis.’
Claimant’ s x-rays reveal ed significant cervical disc narrow ng and
damage at the C6-7 |evel. (CX-2, pp. 2-3). When questi oned
concerning his physical examnation findings in relation to
Cl aimant’ s hands, Dr. Browni ng explained Caimant’s had a positive
Phalen’s test and fairly typical pattern of nunbness whi ch was not
t oo extensive. (CX-9, p. 9). Dr. Browning also recomended
C ai mant undergo vascul ar and neur odi agnostic studies.?

I n deposi tion, Dr. Br owni ng testified Claimant’s
neur odi agnostic tests results were inconsistent wth diabetic
pol yneuropathy, but revealed mld nultiple nononeuropathies
i nvol ving the nmedi an nerves bilaterally and the ul nar nerve at the
right el bow In regard to Caimant’s vascular studies, Dr.
Browning found Cdaimant’s positive cold challenge test of

6 1n direct contradiction of Dr. Wiss’'s exam nation, Dr.
Browni ng noted bilaterally positive Phalen’s and Tinel’s test.

" daimant’s bl ood was screened for possible causes of
peri pheral neuropathy (e.g., rheumatoid arthritis, scleroderm
di abetes, or thyroid disease). (CX-9, pp. 12, 15). 1In
deposition, Dr. Browning testified Caimant’s bl ood work was *“al
right”, but based on Claimant’s glucose | evel he should undergo a
gl ucose tol erance test, apparently to rule out diabetes. Dr.
Browni ng advi sed Cl aimant to consult his personal physician for
further eval uation; however, Caimnt’s own physician did not see
any significance in the Claimnt’s glucose test result. (CX-2, p.
5, CX-9, p. 12).

8 Dr. Browning advi sed the neurol ogi st perfornmng the
el ectrodi agnostic studies to rule out cervical disc root
i nvol venent because of Caimant’s conplaints of muscle cranping
and his prior cervical disc injury. (CX-2, p. 4; CX-9, pp. 32-
33).
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di agnosti c inportance. Dr. Browning explained that Dr. Bell’s®
i npression of Caimnt’s vascul ar study was consi stent wwth primary
Raynaud’ s disease; however, it was his opinion Caimnt’s
Raynaud’ s-1i ke synptonat ol ogy was caused by the use of air-driven
tools. (CX-9, pp. 12-14).

Dr. Browning testified when making his diagnosis it was
inportant for himto take into consideration the entire nedica
system review (e.qg., physi cal exam | abor at ory wor K,
el ectrodi agnostic testing, and vascular testing). In fact, Dr.
Br owni ng opi ned anything | ess was sl oppy. (CX-9, pp. 17-18). Dr.
Browni ng’ s i npressi on was C ai mant suffered fromHand/ ArmVi brati on
Syndronme caused by the use of air-driven vibratory tools. (CX-9,
p. 14). Based on Caimant’s cold challenge test, Dr. Browning
assigned a 20% inpairnment to Caimant’s right hand and 25%to his
left using the AMA Quides, Fifth edition. Next, taking into
consi deration Cl ai mant’ s neurodi agnostic testing he assigned a 10%
i npai rment of each nedian nerve and another 10% for Caimant’s
right ulnar nerve at the elbow. Overall, Dr. Browning assigned a
40% permanent partial inpairnment to Caimant’s right hand and 35%
permanent partial inmpairnent to his left hand. (CX-2, p. 5; CX-9,
p. 18).

Dr. Browning testified hand/armvibration syndrone is treated
conservatively, primarily with wist splints and non-steriodal
anti-inflammatories for flare-ups. He opined the best treatnent is
to try to get the patient away from the vibrating tools and to
prevent cold exposure. (CX-9, p. 20).

On cross-exam nation, Dr. Browning acknow edged that his
practice is nore generalized than a hand practice. (CX-9, p. 21).
He testified he has reduced his hours of practice and the greater
part of his practice since 1999 has been the performance of
“I ndependent Medical Evaluations”. He state he last perforned
surgery in 1986. (CX-9, pp. 23-24).

In addition, Dr. Browning conceded C ainmant’s conplaints at
his initial exam nation were pain and cranping in his hands and his
fingers curled up. (CX-9, p. 25). Dr. Browning also confirnmed
that hand/armvi bration syndrome is a collection of synptons which
i ncl ude nunbness, |oss of strength in the hands, and bl anching or
whi t eness, but C aimant had no history of whiteness of the hands.
(CX-9, pp. 25-26).

® daimant’s vascul ar studies indicate they were interpreted
by Dr. T. Bell, MD.; however, Dr. Ahaned testified he actually
interpreted aimant’s test results. (CX-5, p. 1; CX-10, p. 11).
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Dr. Browning also affirnmed that Dr. Alessi’s report refers to
“mld’ bilateral neuropathy and “mld” slow ng of the ul nar notor
nerve (CX-9, p. 27). Dr. Browning agreed that focal dystonia, Dr.
Wei ss’ s diagnosis, was a nuscul ar contraction problem (CX-9, pp.
30-31). He testified that cranping is not consistent wth
Raynaud’ s phenonenon. (CX-9, p. 31). Dr. Browning stated that a
vascular rating is derived froma second volune of the AMA Gui des
entitled Master The AMA Guides. (CX-9, p. 36).

Ant hony G Alessi, MD

On referral fromDr. Browning, Caimnt consulted Dr. Al essi
on October 9, 2001 to undergo neurodi agnostic testing. Dr. Al essi
is board-certified in neurology and el ectrodiagnostic nedicine.
(CX-4, p. 1).

Dr. Allessi’s records indicate Claimant complained of
bilateral hand cramping, cold hands, hand numbness and occasional
neck pain from his prior cervical disc injury. (CX-4, p. 1). Dr.
Allessi performed an EMG test on Claimant which revealed mild
multiple mononeuropathies involving the median nerves bilaterally
at the wrists and ulnar nerve at the right elbow. In addition, Dr.
Allessi noted there was no evidence of peripheral polyneuropathy
nor did he observe myotonic discharges or complex repetitive
discharges commonly seen with complaints of cramping. (CX-4, pp.
2, 4).

Sultan Ahamed, M.D.

Following Dr. Browning’s recommendations, Claimant underwent
vascular testing at Vascular Associ ates on Novenber 7, 2001. (CX-
5 p. 1. Claimant’s vascular studies were perforned by a
technician at Vascul ar Associates. The results of these studies
were interpreted by Dr. Ahaned.!® (CX-10, pp. 10-11). Dr. Ahaned,
a partner at Vascular Associates, testified the technicians at
Vascul ar Associates were certified through a national association
whi ch as part of its credentialing process required testing.! (CX-
10, pp. 10-11, 33-35).

10 see supra n. 10.

11 Dr. Ahaned was unable to say with any certainty the
techni cian who perfornmed Cainmant’s testing had passed any sort
of test. He testified he depended on the director of the
vascular lab to ensure technicians with the proper qualifications
and credentials were hired. (CX-10, pp. 33-34).
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The technician at Vascul ar Associ ates perforned an upper non-

invasive arterial exam and cold water imrersion study. Dr.
Ahaned’ s inpression regarding the arterial exam was essentially
nor mal . However, his inpression concerning the findings of the

cold water imersion study were consistent with primary Raynaud’s
syndronme. These findings were digital vessel spasminvolving the
4th and 5th digits on the right and all 5 digits on the left. (CX-
5 p. 1).

I n deposition, Dr. Ahanmed expl ai ned the hand testing protocol

used at Vascul ar Associ ates. He testified the hand protocol
consisted of two parts. First, pressure neasurenents were taken of
the upper extremty. |In Dr. Ahaned’s opinion this portion of the

testing took approximtely a half-hour to 40 m nutes. (CX-10, pp.
6, 10).

The second portion of the hand protocol consists of digital
tenperature neasurenents before and after cold water i nmersion
Dr. Ahaned testified that an initial tenperature neasurenent of a
patient’s hand is recorded. This is ternmed the patient’s baseline
tenperature. Next, the patient’s hand is inmmersed in cold water.
Fol |l owi ng the i nersion, tenperature neasurenents of the patient’s
hand are taken in five mnute intervals, to a max of twenty
mnutes. |If a patient’s tenperature has not returned to its pre-
i mrersion baseline tenperature within 15 mnutes Dr. Ahaned
considers this to be a positive test.?? (CX-10, pp. 13-14).
Cl ai mant’ s baseline tenperature neasurenents ranged from32 to 33
degrees. At 15 mnutes post-imersion, Claimant’s right 4th digit
was at 28.5, right 5th digit was at 27, left 2nd digit was at 28,
left 3rd digit was at 25.4 and left 4th and 5th digits were at
24.5. (CX-5, p. 7; CX-10, pp. 13-14).

On cross-exam nation, Dr. Ahaned adm tted snoking, caffeine,
and certain nedications can cause vasospasm (CX-10, pp. 40, 43-
44) . However, he testified the chance of obtaining a false

2 Dr. Ahanmed admitted prior to arriving at the 15-m nute
recovery time Vascul ar Associ ates had considered 10 m nutes to be
a normal recovery tine. Dr. Ahaned expl ained he began to feel a
10-m nute recovery time was too short and a 20-m nute recovery
time was too long. Dr. Ahanmed stated 15 m nutes seened to be a
reasonabl e conprom se between 10 and 20 m nutes. (CX-10, pp. 14-
15) .
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positive under Vascul ar Associ ates hand protocol was m nuscul e. ®®
(CX-10, 38-39).

Philo F. Wllets Jr. MD.

At the request of Caimant’s counsel, Dr. Wllets, an
ort hopedi ¢ surgeon, reviewed C ai mant’ s nmedi cal records and offered
hi s opinion concerning Claimant’s inpairnment rating. He did not
personal |y exam ne C ai mant. Dr. Wllets found fault with Dr.
Weiss’s and Browning s inpairnent assessnents and the testing
prot ocol used by Vascul ar Associ at es.

First, Dr. Wllets disagreed with Dr. Wiss's finding that
Cl aimant’ s hands were not inpaired. (CX-6, p. 10). However, Dr.
Wei ss, after reviewing Caimnt’s EMG study, recanted his position
and assigned a 4% i npairnent to each of C aimant’s hands. (EX-5,
pp. 11-12).

Next, Dr. WIllets disagreed with Dr. Browning s inpairnent
assessnment. Unlike Dr. Browning, Dr. Wllets placed little weight
on Vascul ar Associates cold water immersion study. Dr. Wllets
found all Claimant’s digits returned to reasonable tenperatures
with the exception of Claimant’s left mddle, ring, and snall
fingers. Dr. WIllets reasoned the significance of the cold water
i mrer si on study was uncertain since Vascul ar Associ ates had fail ed
to record a room tenperature or equilibrium time from outside
tenperature.* (CX-6, p. 9). In addition, Dr. Wllets felt a
normal hunting reflex could leave a person with |ower digital
tenperatures after ice water exposure. (CX-6, p. 8).

Dr. Wllets also disagreed with Dr. Browning' s interpretation
of Claimant’s el ectrodi agnostic test as a basis for an inpairnent

B O interest was counsel for Enployer’s ability to make
suggestions concerning the inprovenent of Vascul ar Associ ates
hand protocol which were accepted by Dr. Ahaned. For exanpl e,

Dr. Ahaned agreed the pre-testing questionnaire should include an
inquiry as to whether a test subject is taking nedication, (CX-
10, pp. 44-45), and pressure neasurenents should be correlated to
Allen’s test, a test of radial and ulnar artery integrity at the
wist. (CX-10, pp. 50-51).

14 Dr. Ahaned acknow edged Dr. WIllets's concerns, but
insisted that for diagnostic purposes the nost inportant
measurenents when interpreting the results of the cold water
imrersion test are the patient’s baseline tenperature and
recovery time. (CX-10, pp. 21-23).
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rating. In Dr. Wllets’s opinion, it was grossly inappropriate
for Dr. Browning to use a finding of mldly slowed conduction
velocity as a basis for awarding a 10% inpairnment. (CX-6, p. 9).

After reviewing the nedical records, Dr. WIllet’ s diagnosed
Claimant with “sonme conplaints and synptons consistent with mld
neur opat hy bot h hands, conflicting evidence regardi ng carpal tunnel
syndrone, no recorded reports of clinical Raynaud’'s syndrone, and
m ni mal abnormalities on non-consensus vascular testing.” (CX-6
p. 5). Dr. WIllets, based on decreased sensation, assigned
Cl ai mant a 5% permanent partial physical inpairnent of the left and
ri ght hands and apportioned 4%to activity exposure wth Enpl oyer.
(CX-6, pp. 6-9).

Gregory J. Austin, MD.

Dr. Austin, an orthopedic surgeon, perforned a review of
Claimant’s nedical records at the request of Enployer. Li ke
Claimant’s reviewer (Dr. Wllets), Dr. Austin offered his opinion
concerning Caimant’s diagnosis and associated inpairnment rating
w t hout personally exam ning the Claimant. (EX-8, p. 1; CX-12, pp.
5-6).

Dr. Austin noted the possible entities (focal dystonia, carpal
tunnel syndrome, vibratory syndrone) fromwhi ch C ai mant may suffer
have overl appi ng synptons nmaking a definitive diagnosis difficult.
Al t hough Dr. Austin had Dr. Weiss’s and Dr. Browning’s reports, he

found them confusing as they were contradictory. He expl ai ned
Claimant’ s diagnostic tests were not diagnostic by thenself, but
had to be synthesized into a diagnosis. When reaching his

di agnosis, Dr. Austin also relied on Claimant’s deposition. Dr.
Austin found Cl ai mant’s maj or conplaint to be cranping of the hands
and i nvol untary notions which worsen with activity. Based on these
findings, he diagnosed Claimant with focal dystonia unrelated to
work. (EX-8, pp. 2-3).

In addition, Dr. Austin found C ai mant had el ectrophysi ol ogi c
abnormalities. He reasoned C aimant’s neurol ogi cal abnormalities
were mld and therefore unrelated to carpal tunnel syndrone. (EX-
8, p. 3). In deposition, Dr. Austin testified the nost I|ikely
reason for Claimant’s neuropathy was his use of vibratory tools.
(CX-12, p. 15).

Dr. Austin also noted Cdaimant’s vascular studies were
interpreted as primary Raynaud s phenonenon. He could not relate
this finding to dainmant’s work and proposed C aimant’ s history of
snoki ng was a contributing factor. (EX-8, pp. 3-4). However, in
deposition Dr. Austin admtted Raynaud’ s phenonenon can be i nduced
or triggered by exposure to vibratory tools. (CX-12, p. 12).
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Dr. Austin testified Claimnt’s diagnosis was focal dystonia
of the hands, m|d neuropathy, and primary Raynaud’ s phenonenon
(CX-12, p. 9). Dr. Austin did not assign any inpairnment rating to
Claimant’s left upper extremty, but did for the right. Based on
Claimant’s right median nerve abnormalities, Dr. Austin using the
AMA GQuides, Fifth edition, assigned a 5% inpairnent rating to the
right wupper extremty. Addi tionally, he assigned another 5%
i npai rment based on right ulnar nerve abnormalities. As a result,
Dr. Austin's total inpairnent rating of Caimant’s right upper
extremty was 10% (EX-8, pp. 3-4). On redirect exam nation, Dr.
Austin admtted a 10% i npai rment of the upper extremty could be
translated into an 11% i npai rnment of the hand. (CX-12, p. 18).

The Contentiongs of the Parties

Cl ai mant contends as a result of long-termcumnul ative use of
vibratory tools at Enployer’s facility, he has sustained hand-arm
vi bration syndrome (HAVS). dainmant bases his HAVS claimon Dr.
Browni ng’ s di agnosi s.

Enmpl oyer, on the other hand, asserts Clainmant’s appropriate
di agnoses i s focal dystonia, m|d neuropathy, and primary Raynaud’ s
phenonenon. These di agnoses are supported by Dr. Wiss and Dr.
Austin. In addition, Enployer argues Dr. Browning's reports and
deposi ti on shoul d be excluded on the basis of its Daubert notion.?®

V. DI SCUSSI ON
It has been consistently held that the Act nust be construed

liberally in favor of the aimant. Moris v. Eikel, 346 U S. 328,
333 (1953); J. B. Vozzolo, Inc. v. Britton, 377 F.2d 144 (D.C. Cr

15 At the hearing, Enployer urged a “Daubert” notion without
supporting | egal nmenorandum In post-hearing brief, Enployer
failed to argue its notion or provide any further supportive
| egal analysis. Accordingly, |I find Enployer’S notion to be
W thout nmerit since an admnistrative |aw judge is not bound by
formal rules of evidence. See Jones v. Alum num Co. of Anerica,
35 BRBS 37, 40 n. 4 (2001)(finding Daubert inapplicable to
adm ni strative hearings); Casey v. Ceorgetown University Medica
Center, 31 BRBS 147 (1997); Peabody Coal Co. v. MCandles, 255
F.3d 465 (7th Cr. 2001)(reasoni ng Daubert does not apply
directly in black lung cases, because it is based on Fed. R
Evid. 702, which agencies need not foll ow because agenci es have
the skill needed to handl e evidence that m ght otherw se m sl ead

ajury).
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1967) . However, the United States Suprene Court has determ ned
that the "true-doubt” rule, which resolves factual doubt in favor
of the daimant when the evidence is evenly bal anced, violates
Section 7(c) of the Adm nistrative Procedure Act, 5 U.S. C. Section
556(d), which specifies that the proponent of a rule or position
has the burden of proof and, thus, the burden of persuasion.
Director, OMP v. Geenwch Collieries, 512 U S 267, 114 S. C
2251 (1994), aff’g. 990 F.2d 730 (3rd Cir. 1993).

In arriving at a decision in this matter, it is well-settled
that the finder of fact is entitledto determne the credibility of
W tnesses, to weigh the evidence and draw his own inferences
therefrom and is not bound to accept the opinion or theory of any
particul ar medi cal exam ners. Duhagon v. Metropolitan Stevedore
Conpany, 31 BRBS 98, 101 (1997); Avondale Shipyards, Inc. V.
Kennel , 914 F.2d 88, 91 (5th G r. 1988); Atlantic Marine, Inc. and
Hartford Accident & Indemity Co. v. Bruce, 551 F.2d 898, 900 (5th
Cr. 1981); Bank v. Chicago Grain Trimers Association, Inc., 390
U S. 459, 467, reh’g denied, 391 U S. 929 (1968).

A. The Disease or Injury

A brief discussion of HAVS is necessary.?® HAVS is a
relatively new type of claim, and although HAVS has been recognized
for some time in Canada and England, and perhaps other European
countries, it was not until 1989 that the National Institute for
Occupational Safety and Health (NIOSH), an agency of the United
States Department of Health and Human Services, published criteria
for recognizing and reducing the risk of occupational exposure to
hand-arm vibration.

NIOSH defines HAVS as a “chronic, progressive disorder with a
latency period that may vary from a few months to several years.”
The most common health problem associated with the occupational use
of vibrating tools are signs and symptoms of peripheral vascular
and peripheral neural disorders of the arms, hands, and fingers.
These signs and symptoms, some of which are shared with other
repetitive-strain phenomenon, include tingling, numbness, pain and
blanching of the fingers, loss of dgrip strength, reduction in

1 The mpjority of HAVS information set forth herein is
borrowed from Morgan v. Ingalls Shipbuilding, Inc., 29 BRBS 508
(ALJ) (August 25, 1995). HAVS was first recogni zed and di scussed
by the National Institute for Cccupational Safety and Health
(NIGCSH) in Septenber 1989 (Publication No. 89-106), the original
source of nuch of the information presented in Morgan. See al so
Snowden v. Ingalls Shipbuilding, Inc., Case No. 1998-LHC 1164
(June 17, 1999) (unpublished).
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finger dexterity, and sometimes sleep disturbances at night. This
composite of signs and symptoms has also been called “wvibration
white finger” disease, cumulative trauma disorder and Raynaud’s
phenomenon. HAVS appears to affect the peripheral nerves and
vascul ar systens directly. The treatment options for HAVS are
extremely limited essentially consisting of removal of the worker
from the injurious stimuli of the workplace to ease the painful
symptoms. Surgery usually provides little relief to true HAVS
patients, as surgery cannot restore damaged peripheral nerve
fibers.

NIOSH estimates that, on average, almost one-half of all
workers who routinely use vibrating tools will develop HAVS. This
figure falls within the pervasiveness of all repetitive-strain
injuries, which the Occupational Safety and Health Administration
(OSHA) recently estimated accounts for 60% of all workplace
illness. Development of the disease depends upon a number of
factors, most important of which are the amount of vibration (level
of acceleration) of the tool, daily and cumulative toll usage,
ergonomics of tool use (how the tool is held) and latency period
(time between exposure and first signs or symptoms).

No single test is sufficient for a HAVS di agnosi s, as not all
patients exhibit all synptons. |nstead, diagnosis is usually based
on a conbi nation of positive test results and enpl oynent history.
Several tests can be used to help substantiate a clinical diagnosis
of HAVS. Principal anong these tests are cold provocation, finger
pl et hysnogr aphy, aesthesionetry, grip force, nerve conduction and
sensory acuity.

B. Is HAVS an Injury or Disease?

Section 2 of the Act, in pertinent part, defines “injury” as
“. . . such occupati onal dlsease or infection as arises naturally
out of such enploynent or as naturally or unavoidably results from
such accidental injury . . .7 33 U S.C § 902(2). Pr of essor
Arthur Larson points out two crucial points of distinction between
accidents and occupational diseases the latter of which is
reflected in part as: (1) an inherent hazard from continued
exposure to conditions of a particular enploynent; and (2) a
gradual , rather than sudden, onset.?’

The Second Circuit has defined occupational disease as
requiring the satisfaction of three elenents: (1) the enpl oyee nust

7 A, Larson, Worknen's Conpensation Law, § 41.31 (1993).
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suffer from a disease (as opposed to a traumatic injury); (2)
hazardous conditions surrounding the enploynent nust be of such
nature as to cause the disease (coal dust, asbestos, radiation
etc.); and (3) the conditions nust be peculiar to the specific
occupation, as opposed to enploynent in general. Gain Handling v.
Sweeney, 102 F.2d 464, 465 (2d Cr. 1939), cert. denied, 308 U S.
570 (1939); see also LeBlanc v. Cooper/T. Smth Stevedoring, Inc.,
130 F.3d 157, 159 (5in Gr. 1997); Castorina v. Lykes Bros. S S
Co., Inc., 758 F.2d 1025, 1030 (5t Cir. 1985).

Al though it could be argued that HAVS results froma traumatic
injury, | find that based upon the information in the NI OSH report,
it is nore reasonable to conclude that it is a disease caused by
repetitive injurious vibrations. Hand problenms have been
consi dered both an occupational disease and an injury, depending
upon whether the problem arose from a single violent episode or
repetitive trauma. See e.qg., Johnson v. Director, OACP, 911 F.2d
247 (9th CGr. 1990); Mrgan, supra, n. 5. However, unlike carpa
tunnel syndrone, according to the well-reasoned and credible
medi cal opinions presented in this matter, HAVS develops as a
result of long-termexposure with a significant delay between the
exposure and onset. Thus, | find and concl ude that HAVS shoul d be
classified as a disease, which satisfies the first requirenent of
the Second Circuit test.

Furt her nore, HAVS has been recogni zed as a di sease in official
governnent reports, such as the NOSH report, and other
publ i cati ons whi ch docunent that the continued and prol onged use of
vibratory tools may be hazardous to a person’s upper extremties.
Therefore, the second requirenent has been net.

Finally, the third requirenent is nmet as well. Conditions,
such as using vibratory tools, which give rise to HAVS are present
I N nunmerous occupations, such as shi pyard work, in which such tools
are used, but are not present in all enploynent. 1In the present
case, Claimant’s prior employment included work in a grocery store
as a produce manager, service in the United States Navy as a
machinist, labor with a foundry as a millwright, and employment
with Employer as a machinist. Claimant reported he started using
air-driven tools when he began working with Employer. Claimant
credibly testified his duties with Employer commonly require the
use of air-fed vibratory tools. He stated his use of vibratory
tools with Employer varies; some days not using them at all and
other days using them 5 out of 8 hours. Thus, having net the
criteria of Professor Larson and the Second Circuit, | find that in
this particular instance, HAVS is an industrial or occupationa
di sease, rather than an episodic event.
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C. Conpensabl e I njury/Di sease

As previously noted, Section 2 of the Act, in pertinent part,

defines “injury” as “. . . such occupational disease or infection
as arises naturally out of such enploynent or as naturally or
unavoi dably results from such accidental injury . . .” 33 US.C

8 902(2). A presunption that an injury arose out of enploynent
arises once a claimant establishes a prima facie claim for
conpensation. Merrill v. Todd Pacific Shipyards Corp., 25 BRBS 140
(1991); Stevens v. Tacoma Boat Building Co., 23 BRBS 191 (1990).
In order to establish a prima facie claim for conpensation, a
cl ai mant need not affirmatively establish a connecti on between work
and harm Rather, a claimnt has the burden of establishing only
that he sustained physical harm or pain and that an accident
occurred in the course of enploynent, or that conditions existed at
t he workpl ace which could have caused the harm or pain. Kier v.
Bet hl ehem Steel Corp., 16 BRBS 128 (1984); Kelaita v. Triple A
Mach. Shop, 13 BRBS 326 (1981), aff’'d sub nom, Kelaita V.
Director, ONCP, 799 F.2d 1308 (9:n Gr. 1986); Stevens v. Taconm
Boat Building Co., 23 BRBS 191 (1990).

Cl ai mant’ s credi bl e subj ecti ve conpl ai nts of synptons and pai n
can be sufficient to establish the elenent of physical harm
necessary for a prima facie case and the invocation of the Section
20(a) presunption. See Sylvester v. BethlehemSteel Corp., 14 BRBS
234, 236 (1981), aff’'d sub nom Sylvester v. Director, OACP, 681
F.2d 359, 14 BRBS 984 (5th Cir. 1982).

1. Physical Harmor Pain

In the present case, Claimant credibly testified he began
experiencing hand problems approximately three vyears ago.
Specifically, his hands would get cold and on occasion cramp.
Claimant did not report his hand problems to Employer because he
did not think it was out of the “norm.” He explained it was not
until his hand problems started occurring more frequently and
became more severe that he realized he might have a significant
problem.

Claimant was first seen by Dr. Wiss. During his initial
visit wwth Dr. Wiss he reported he had experienced cranping in
bot h hands and col dness and nunbness in his fingers over the past
several years. Dr. Wiss diagnosed Claimant with focal dystonia.
When C ai mant consulted Dr. Browni ng, he conpl ai ned of hand pain
cranpi ng, nunbness, tingling, and parathesias and related that
t hese synpt ons were aggravated by vi bration and cold. Dr. Browning
recommended neur ol ogi cal and vascul ar studies and after review ng
t hese studi es nade a di agnosis of HAVS.
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G ven the liberal construction of the Act, the credible
testinmony of Cl aimant and t he nedi cal evidence of record, a finding
that daimant incurred a physical harmor pain is supported by the
i nstant record. Thus, | find that C aimant has shown that he
suffered a harmor pain and has consequently nmet the first el enent
of a prima facie claimfor conpensation.

2. Accident or Conditions At Wrkpl ace

In addition to neeting the first element of a prima facie
claim Claimant must also show that an accident at work or
conditions in his workplace could have caused the pain or harm.
Kier, supra.

The injury alleged in this case is that Caimant has HAVS
whi ch he further contends was the result of long-term vibratory
tool use at Enployer’s facility. Claimant testified he began
wor ki ng for Enployer in January 1990. He stated he was laid off in
August 1996 and rehired in April 1998. Claimant testified his
duties with Enployer before and after his layoff were essentially
t he sane.

Claimant’s duties with Enployer require himto use various
tools including air-driven vibratory tools. Specifically, he has
used air grinders, electric drills, hydraulic drills, burning
machi nes, and i npact guns. Cainmant testified the nmechanics of the
i npact guns used at the shipyard were simlar to the nmechanics of
a jack-hamer used to break concrete. He explained the main
difference between a jack-hammer and the inpact guns he uses was
that a jack-hamer’s weight rested on the ground whil e the weight
of the inpact gun he uses rest in his hands and arns.

In light of the foregoing, |I find that a preponderance of the
testinonial evidence establishes that conditions in Claimnt’s
wor kpl ace exi sted whi ch coul d have caused O ai mant’ s harm or pain.
Accordi ngly, O aimant has i nvoked the Section 20(a) presunpti on and
established a prima facie claimfor conpensation.

3. Enployer’s Rebuttal Evidence

Once Caimant’s prima facie case s established, a
presunption is invoked under Section 20(a) that supplies the causal
nexus between the physical harmor pain and the working conditions
whi ch coul d have caused them

The burden then shifts to Enployer to rebut the presunption
W th substantial evidence to the contrary that daimant’s condition
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was neither caused by his working conditions nor aggravated,
accelerated or rendered synptomatic by such conditions. See
Conoco, Inc. v. Director, ONCP [Prewitt], 194 F. 3d 684, 33 BRBS 187
(CRT) (5th Cr. 1999); Gooden v. Director, OACP, 135 F.3d 1066, 32
BRBS 59 (CRT)(5'" Cir. 1998); Lennon v. Waterfront Transport, 20
F.3d 658, 28 BRBS 22 (CRT)(5th Cir. 1994). "Substantial evidence"
means evi dence that reasonable m nds m ght accept as adequate to
support a concl usi on. Avondal e Industries v. Pulliam 137 F.3d
326, 328 (5" Gir. 1998).

Enmpl oyer nust produce facts, not specul ation, to overcone the
presunption of conpensability. Reliance on nere hypotheti cal
probabilities in rejecting a claimis contrary to the presunption
created by Section 20(a). See Smith v. Sealand Term nal, 14 BRBS
844 (1982). The testinony of a physician that no relationship
exi sts between an injury and a claimnt’s enploynent is sufficient
to rebut the presunption. See Kier v. Bethlehem Steel Corp., 16
BRBS 128 (1984).

After wei ghing the nedical evidence presented by the parties,
| find and conclude that the record does not establish a causal
connection between Caimant’s alleged injury of HAVS and his
enpl oynent with Enpl oyer. Neverthel ess, the nedical evidence does
establish the existence of a mld neuropathy involving both hands
which is, to sone degree, related to Claimant’s work activities

wi th Enpl oyer. Finally, the nedical evidence inconclusively
acknow edges O aimant may suffer with non-work rel ated Raynaud’s
phenonenon. Thus, | find and conclude for the foll ow ng reasons

t hat Enpl oyer has rebutted Claimant’s prinma facie case inregard to
HAVS. However, C ai mant’ s neuropat hy was caused by his enpl oynent
with Enployer and is, to sone extent, conpensabl e.

Claimant’ s bases his HAVS claimon Dr. Browning’ s diagnosis.
Dr . Browning after examning Caimnt recomended further
di agnostic testing. Specifically, d aimant underwent neurol ogi cal
and vascul ar testing. Dr. Browning referred Claimant to Dr. Al essi
who performed el ectrodiagnostic testing. Claimant’s EMG test
revealed mld nultiple nononeuropat hies invol ving t he nedi an nerves
bilaterally at the wists and the ul nar nerve at the right el bow.
Cl ai mant al so underwent vascul ar testing at Vascul ar Associ at es.
Dr. Ahned interpreted Caimant’s vascular studies and his
inpression was the test results were consistent with primry
Raynaud’ s phenonenon. After reviewng Caimant’s physical exam
fi ndi ngs and neur ol ogi cal and vascul ar test, Dr. Browni ng di agnosed
Claimant with HAVS.

Based on C aimant’s col d chal |l enge test, Dr. Browni ng assi gned
a 20% inpairment to Caimant’s right hand and 25% to his left.
Next, taking into consideration Claimant’s neurodi agnostic testing
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he assigned a 10% i npai rment of each nedi an nerve and anot her 10%
for Caimant’s right ulnar nerve at the el bow Cverall, Dr.
Browni ng assi gned a 40% permanent partial inpairment to Caimnt’s
ri ght hand and 35% permanent partial inpairnment to his left hand.

Dr. Browning's diagnosis is not shared by Dr. Wiss who
personal ly exami ned Clainmant nor is it shared by Dr. Wllets or Dr.

Austin who reviewed Caimant’s nedical records. Dr. Weiss
originally diagnosed Caimant with non-work rel ated “focal dystonia
bilateral hands.” He also felt d ai mant m ght have sone underlying

Raynaud’ s phenonenon. After review ng Cl ai mant’ s el ectrodi agnostic
test results, Dr. Wiss revised Caimnt’s diagnosis and incl uded
a di agnosis of “peripheral neuropathy, nononeuropathy of nmultiple
nerves”. Dr. Weiss assigned a 4% inpairnent rating to each of
Claimant’s hands. In addition, Dr. Wiss noted Caimant’s
inpairment was related to his work-activities with Enployer.

Besides differing with Dr. Browning’ s diagnosis, Dr. Wiss
di sagreed with Dr. Browning' s inpairnent rating. Specifically, Dr.
Weiss testified Dr. Browning' s i npai rnent ratings were not based on
reality. Dr. Weiss stated inpairment ratings as high as Dr.
Browning’s should only be given when a patient has sustained
massive injury to the hands or severe trauna.

Next , Dr. Wl lets, Claimant’s “independent reviewer”,
di agnosed Cl aimant with “sonme conpl ai nts of and synptons consi st ent
with mld neuropathy both hands, conflicting evidence regarding
carpal tunnel syndrome, no recorded reports of clinical Raynaud’ s
syndrome, and mnimal abnormalities on non-consensus vascul ar
testing.” Dr. WIllets assigned Claimnt a 5% permanent parti al
physi cal inpairnment of the I eft and right hands and apporti oned 4%
to activity exposure with Enpl oyer.

Like Dr. Wiss, Dr. WIllets also found fault wth Dr.
Browning’s interpretation of Claimnt’s el ectrodi agnostic test as
a basis for aninpairnent rating. Dr. Wllets noted it was grossly
i nappropriate for Dr. Browning to use a finding of mldly slowed
conduction velocity as a basis for awarding a 10% i npairment.
Unlike Dr. Browning, Dr. Wllets placed little weight on Caimnt’s
vascul ar st udi es. Dr. Wllets found that Caimant’s cold water
i mrersion test results were uncertain because Vascul ar Associ ates
did not record roomtenperature or equilibriumtinme from outside
t enper at ur e. He also stated a normal “hunting reflex” could
explain Caimant’s digital tenperatures after ice water exposure.

Finally, Dr. Austin, Enployer’s “independent reviewer”,
di agnosed Caimant wth focal dystonia of the hands, mld
neur opat hy, and primary Raynaud’s phenonenon. Dr. Austin did not
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relate Claimant’s focal dystonia or Raynaud’'s phenonenon to his
work activities, but he testified the nost l|ikely reason for
Cl ai mant’ s neuropat hy was exposure to vibratory tools. Dr. Austin
assigned a 10%inpairnment to Caimant’s right upper extremty. On
re-direct, Dr. Austin acknow edged that a 10% i npairnment of the
upper extremty could be translated into an 11% i npai rnment of the
hand.

In conflict with Dr. Browning's diagnosis, Dr. Austin noted
Claimant’s major conplaints were cranping of the hands and
i nvoluntary notions which worsened with activity. Dr. Austin felt
t hese findings supported Dr. Weiss’'s diagnosis, focal dystonia.

4. Concl usion

In light of the foregoing, | find the weight of nedica
evi dence does not support a diagnosis of HAVS. | find the majority
of the physician’s inpressions (Dr. Wiss, Dr. Wllets, and Dr.
Austin) are in agreenent. Therefore, | conclude C ai mant does not
have work-related HAVS and his appropriate diagnosis is foca
dystonia, bilateral hand peripheral neuropathy, and primry
Raynaud’ s phenonmenon. Further, | find Caimnt’s focal dystonia
and primary Raynaud s are not work-rel ated; however, his bil ateral
hand peri pheral neuropathy is work-rel ated and i s conpensabl e under
Section 8(c)(3) of the Act as a schedul ed injury.

D. Schedul ed Permanent Partial Disability

I n determ ning t he percentage of disability, an adm nistrative
law judge may evaluate a variety of nedical opinions and
observations in addition to the claimant’s own description of the
effects of his injury. Pinpinella v. Universal Mritinme Service
| ncor porated, 27 BRBS 154, 159 (1993). Mreover, the Act does not
requi re adherence to any particular fornula for determ ning the
extent of disability nor is an adm nistrative |aw judge bound by
any particul ar physician’s opinion or any particul ar edition of the
AMA  @ides. Mzze v. Frank J. Holleran, Jr., 9 BRBS 1053, 1055
(1978); Rosa v. Director, OACP, 141 F.3d 1178 (unpublished), 33
BRBS 121 (CRT) (9th Cir. 1998).

In the present matter, having determned that C aimant
suffered a schedul ed i njury, bilateral hand peri pheral neuropathy,
pursuant to Section 8(c)(3) of the Act it remains to be determ ned
the percentage of inpairment which wll be assigned for this
schedul ed injury. Here again, the nedical evidence is in conflict;
however, the majority of credible nedical evidence is simlar.
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Claimant’s diagnosis is based upon the inpressions of Dr.
Weiss, Dr. WIllets, and Dr. Austin. Dr. Weiss's opinion was
Claimant’ s neurol ogical inpairnent with respect to nunbness and
tingling was 4% of the right and left hand. In a |ike manner,
based on decreased sensation, Dr. WIllets assigned a 5% per manent
partial physical inpairnment to aimant’s |left and right hands and
apportioned 4%to activity exposure with Enpl oyer.

Unlike Dr. Weiss and Dr. Wllets, Dr. Austin did not assign
any inpairnment rating to Claimant’s |l eft upper extremty. However,
he did assign a 10%inpairnent to Claimant’s right upper extremty
and acknow edged t hat a 10%i npai rnent of the upper extremty could
be translated into an 11% i npairnment of the hand.

In light of the foregoing, | find the mpjority of the
physi cian’s inpressions concerning inpairnment (Dr. Weiss and Dr.
Austin) are in accord. Therefore, | find the weight of nedica

evi dence supports an assignnent of 4% inpairnment to each of
Cl ai mant’ s hands.

Under Section 8(c)(3) and (19) the | oss of the use of a hand
entitles Claimant to 9.76 weeks (4% x 244 weeks = 9.76 weeks) of
conpensation for permanent partial disability, based on an average
weekly wage of $682.77 for a total of $6,663.83. However, this
anount nust be doubled because each of Cdainmant’s hands were
assigned a 4% inpairnent rating. Therefore, Caimant is entitled
to a lunp sum permanent partial conpensation paynent of $13, 327.66
(%6, 663.83 x 2 = $13, 327.66).

V. | NTEREST

Al t hough not specifically authorized in the Act, it has been
an accepted practice that interest at the rate of six per cent per
annumis assessed on all past due conpensation paynents. Avallone
v. Todd Shipyards Corp., 10 BRBS 724 (1974). The Benefits Revi ew
Board and t he Federal Courts have previously upheld interest awards
on past due benefits to insure that the enpl oyee receives the ful
anount of conpensation due. Watkins v. Newport News Shi pbuil ding
& Dry Dock Co., aff’d in pertinent part and rev’d on other grounds,
sub nom Newport News v. Director, OANCP, 594 F.2d 986 (4th Gr.
1979). The Board concluded that inflationary trends i n our econony
have rendered a fixed six per cent rate no |longer appropriate to
further the purpose of making C ai mant whol e, and held that ". .
the fixed per cent rate should be replaced by the rate enpl oyed by
the United States District Courts under 28 U . S.C. § 1961 (1982).
This rate is periodically changed to reflect the yield on United
States Treasury Bills . . . ." Gant v. Portland Stevedoring
Conpany, et al., 16 BRBS 267 (1984). This order incorporates by
reference this statute and provides for its specific admnistrative
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application by the D strict Director. See Gant v. Portland
St evedoring Conpany, et al., 17 BRBS 20 (1985). The appropriate
rate shall be determ ned as of the filing date of this Decision and
Order with the District Director.

VI. ATTORNEY' S FEES

No award of attorney' s fees for services to the Claimant is
made herein since no application for fees has been nmade by the
Cl aimant’ s counsel . Counsel is hereby allowed thirty (30) days
fromthe date of service of this decision to submt an application
for attorney’'s fees.'® A service sheet showing that service has
been made on all parties, including the Cainmant, nust acconpany
the petition. Parties have twenty (20) days foll ow ng the receipt
of such application within which to file any objections thereto.
The Act prohibits the charging of a fee in the absence of an
approved application.

VII. ORDER

Based upon the foregoing Findings of Fact, Conclusions of Law,
and upon the entire record, I enter the following Order:

1. Employer shall pay Claimant the sum of $13,327.66 as
compensation for the scheduled permanent partial disability to
Claimant’s left and right hands based on an average weekly wage of
$682.77 for 9.76 weeks each hand in accordance with the provisions
of Section 8(c) of the Act. 33 U.S.C. § 908(c) (3) and (19).

2. Employer shall pay all reasonable, necessary and
appropriate medical expenses associated with Claimant’s hand
conditions pursuant to Section 7 of the Act.

8 Counsel for dainmant should be aware that an attorney’s
fee award approved by an adm nistrative | aw judge conpensates
only the hours of work expended between the close of the informal
conference proceedings and the issuance of the admnistrative | aw
judge’s Decision and Order. Revoir v. General Dynamcs Corp., 12
BRBS 524 (1980). The Board has determned that the letter of
referral of the case fromthe District Director to the Ofice of
the Adm ni strative Law Judges provides the clearest indication of
the date when informal proceedings termnate. Mller v.

Prol erized New England Co., 14 BRBS 811, 813 (1981), aff’'d, 691
F.2d 45 (1st Cir. 1982). Thus, Counsel for Claimant is entitled
to a fee award for services rendered after March 8, 2002, the
date this matter was referred fromthe District Director.
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3. Employer shall pay interest on any sums determined to be
due and owing at the rate provided by 28 U.S.C. § 1961 (1982);
Grant v. Portland Stevedoring Co., et al., 16 BRBS 267 (1984).

4. Claimant’s attorney shall have thirty (30) days from the
date of service of this Decision and Order by the District Director
to file a fully supported fee application with the Office of
Administrative Law Judges; a copy must be served on Claimant and
opposing counsel who shall then have twenty (20) days from date of
service to file any objections thereto.

ORDERED this 6th day of March, 2003, at Metairie, Louisiana.

Ppr__a_ g

LEE J. ROVERO, JR
Adm ni strative Law Judge



